United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 



Court of Appeals of the District of Columbia. 


OCTOBER TERM, 19 

No. 2844. 



MARY L. SQUIRES, APPELLANT, 


VS. 

LEO C. BROOKS. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JUNE 25, 1915. 
PRINTED JULY [28, 1915. 









Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1915. 

No. 2844. 


MARY L. SQUIRES, APPELLANT, 

V8. 

LEO C. BROOKS, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption . 

Declaration . 

Demurrer .'. 

Demurrer sustained;• judgment; appeal noted.. 
Memorandum: Appeal bond approved and filed 

Assignment of errors. 

Designation of record. 

Clerk’s certificate. 


Original. Print 


a 

1 

3 

4 
4 

4 

5 

6 


1 

1 

3 

3 

3 

3 

4 
4 


Judd & Detweiler (Inc.), Printers, Washington, D. C., July 26, 1916. 
















Court of Appeals of the District of Colombia 


No. 2844. 

Mary L. Squires, Appellant, 
vs. 

Leo C. Brooks. 


a Supreme Court of the District of Columbia. 

At Law. No. 57859. 

Mary L. Squires, Plaintiff, 
vs. 

Leo C. Brooks, Defendant. 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 1, 1915. 

In the Supreme Court of the District of Columbia. 

Law. No. 57859. 

Mary L. Squires, Plaintiff, 
vs. 

Leo C. Brooks, Defendant. 

The plaintiff sues the defendant for that heretofore on, to-wit 
the 19th day of February, 1915, the plaintiff was the owner of a cer¬ 
tain automobile which was on said day by her agent and under her 
direction being operated in the City of Washington, District of Co¬ 
lumbia and upon a certain public street in said District, to-wit, 13th 
Street, Northwest, in a lawful and proper manner; that said auto¬ 
mobile of the plaintiff was duly licensed and being operated by a 
licensed driver; that the defendant was on said dav the owner of a 
1—2844a 
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MARY L. SQUIRES VS. LEO C. BROOKS. 


certain automobile which was duly licensed under the laws of the 
District of Columbia in his name; that said automobile was on said 
day being operated upon public streets and highways of the said 
District of Columbia by the said defendant through his duly au¬ 
thorized agent and with his consent; that the agent of said defend¬ 
ant so operating said machine on said day, so carelessly and negli¬ 
gently and in violation of the traffic regulations established by the 
Commissioners of the District of Columbia by authority of law, left 
the said automobile standing unoccupied upon a public street in 
said District and failed to remove therefrom the switch-pin; that it 
is the general custom in the manufacture of automobiles either to so 
construct the same that the switch which connects and dis- 

2 connects the current of electricity necessary to propel such 
vehicle is provided either with a removable pin or key lock, 

so that the owner or operator may, upon leaving such vehicle un¬ 
occupied. remove the same to prevent said vehicle being appropriated 
and operated hv unauthorized or irresponsible persons, and it is gen¬ 
erally, and in the said District of Columbia, the custom of auto¬ 
mobile owners and operators to remove such switch-pins upon leav¬ 
ing their automobiles unoccupied upon the public streets and high¬ 
ways of said District for the same purpose and to prevent them from 
being so wrongfully operated that they mav collide with other 
vehicles and persons and things lawfully upon the public streets and 
highways of said District. And the plaintiff further states that for 
the protection of persons and property upon the streets and high¬ 
ways of said District, the Commissioners of the District of Colum¬ 
bia pursuant to law, have established a regulation requiring every 
operator of automobiles upon leaving the same unattended upon 
any of the public streets or places in said District, to cause the switch 
to be locked or the switch-pin to be removed therefrom; that not¬ 
withstanding the foregoing facts, the said defendant did by his 
agent aforesaid leave the said automobile unattended upon a 
public street in said District without removing said switch-pin, so 
that the said automobile was shortly thereafter and on said day 
aforesaid, taken and operated by some person unknown to the plain¬ 
tiff and while the plaintiff’s automobile was being operated on 13th 
Street as aforesaid, at the crossing of T Street Northwest in said 
District, without any negligence on the part of the plaintiff or her 
agent in charge of her said automobile and while the said defendant’s 
automobile was being driven at an excessive, unlawful and negligent 
rate of speed, to-wit, more than twenty miles per hour, said 

3 defendant’s automobile collided with the automobile of the 
plaintiff and seriously injured and damaged plaintiff’s auto¬ 
mobile, whereby the plaintiff was caused to expend large sums in 
the repair and reconstruction of her said automobile, the said sums 
amounting to $137.21, and to pay for the cost of towing said auto¬ 
mobile to a repair shop which cost amounted to $3.00, and to lose 
the use of her automobile for the space of one week. 

Wherefore, the plaintiff claims damages in the sum of $165.25 
besides costs, and for this brings her suit. 

RALSTON & RICHARDSON, 

Attorneys for Plaintiff. 
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Demurrer. 

Filed April 3, 1915. 

******* 

bad in suStonw ^ that the P ldntiflPs declaration filed herein is 

HENRY F. WOODARD, 

Attorney for Defendant . 

? De °/ •^ le ma ^ €rs °f l ftw intended to be argued is that 
th ® declaration fails to state any act of negligence on the part of 

t-ff ndant ’ • T !l 6 , l ? r ? c ! se P° int in ‘ended to be raised by the 
above demurrer is the liability of the defendant for leaving hi/auto 

mobile unattended and unlocked upon the public highway The 

ftolTTheT/f* a 8 res “! tin S from the negligence of a thief who 

automobile efendant S machlne and co| lided it with the plaintiff’s 

4 Supreme Court of the District of Columbia. 

Saturday, April 17th, 1915. 

Q .^ ssi , on T re8Ume d pursuant to adjournment, Hon. Wendell P 
Stafford, Justice presiding. 

******* 

Upon consideration of the demurrer filed herein to the declaration, 
ltis ordered that said demurrer be, and the same is hereby sustained 
Whereupon the plaintiff electing to stand upon her declaration it is 

fbXni ere ? t la /' the P , ? I " tlff * ake nothing by this action, that the 
defendant go hence without day, be for nothing held and recover 

exwution Thereof * *** ° f defen ' e *° ^ texed by the clerk and have 

From the foregoing the plaintiff .by her attorney of record in 
open court, notes an appeal to the Court of Appeals; whereupon ’the 

dred Dollars C ° StS " hereby fixed in the sum of Hun- 

Memorandum. 

^fav 10, 1915.—Appeal bond approved and filed. 

Assignment of Errors. 

Filed May 17, 1915. 

******* 

The Court erred: 

1. In holding that the declaration fails to state any act of netrii 
gence on the part of the defendant. v ° nega 
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MARY L. SQUIRES VS. LEO C. BROOKS. 


2. In failing to hold that the damage to the plaintiffs au- 
5 tomobile was the approximate result of the negligent acts of 
the defendant recited in the declaration. 

3. In sustaining the defendant’s demurrer and entering judg¬ 
ment for the defendant. 

RALSTON & RICHARDSON, 

Attorneys for Plaintiff. 


Designation of Record. 

Filed May 17, 1915. 

******* 

The plaintiff designates the following to constitute the record on 
appeal: 

1. Declaration. 

2. Demurrer. 

3. Judgments sustaining the demurrer, including noting of ap¬ 
peal. 

4. Memorandum of the filing and approval of appeal bond. 

5. Assignment of errors. 

6. This designation of record. 

RALSTON & RICHARDSON, 

Attorneys for Plaintiff. 


6 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
5, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 57859 at Law, wherein 
Mary L. Squires is Plaintiff and Leo C. Brooks is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
• the seal of said Court, at the City of Washington, in said District, 
this 4th day of June, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2844. Mary L. Squires, appellant, vs. Leo C. Brooks. Court of 
Appeals, District of Columbia. Filed Jun- 25, 1915. Henry W 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

Octobeh Term, 1915. 


No. 2844. 


MARY L. SQUIRES, APPELLANT, 

VS. 

LEO C. BROOKS, APPELLEE. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

I he plaintiff filed his suit in the Supreme Court against 
the defendant and claims damages in the sum of one 
hundred and sixty-five dollars and twenty-five cents 
($165.25). The declaration in substance sets forth that 
the defendant negligently left his automobile upon a pub¬ 
lic street unoccupied and unlocked; that the said auto¬ 
mobile while so unattended and unlocked (the switch- 
pin being left in the car), was taken and negligently 
operated by some person, unknown to the plaintiff, 
at an excessive rate of speed, with the result that said 
automobile collided with plaintiff’s machine, doing 
considerable damage to the latter. 

To plaintiff’s declaration the defendant filed his de¬ 
murrer, and assigned as one of the matters of law to 
be argued, that plaintiff’s declaration failed to state 
any act of legal negligence on the part of the defendant. 
The precise point raised being the liability of the de- 

J—4488 









fendant for leaving his automobile unattended and un¬ 
locked upon a public highway, the damage to plaintiff’s 
automobile resulting from the negligence of a thief, who 
stole defendant’s machine and collided it with the 
plaintiff’s automobile. 

The demurrer to the declaration was sustained, and the 
plaintiff, electing to stand upon her declaration, judg¬ 
ment was entered for the defendant, from which final 
judgment an appeal was taken to this court. 

The plaintiff’s case is made to rest upon the legal 
proposition that the failure of defendant to lock his 
machine, or have it attended by some one, constituted 
an act of negligence on his part, for which it is claimed 
he may be held in damages. No other act of negli¬ 
gence is charged. The plaintiff relies upon section No. 4 
of Article No. 24 (page No. 81), of the Police Regulations 
of the District of Columbia, and maintains that the 
defendant failed to observe the same in permitting his 
automobile to be upon the public highway unlocked and 
unattended. For convenience the regulation, it being 
short, is set out in full: 

Sec. No.4. “Each vehicle to which these regula¬ 
tions refer shall be provided with a lock suitable 
to lock the starting lever, throttle, or switch by 
which the vehicle is set in motion, and no person 
shall allow any motor vehicle operated by him, 
or by her, to stand or remain unattended on any 
of the streets, avenues, roads, alleys, highways, 
parks, parkways, or other public places, without 
having first locked the lever, throttle, or switch 
by which the vehicle may be started.” 

Points. 

% 

I. The plaintiff’s declaration does not state a cause of 
action, because— 

(a) The leaving of a machine on a public street un¬ 
attended and unlocked does not,, in itself, amount 
to negligence. 
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(b) The ordinance which requires an automobile 
to be attended or locked is not a valid exercise of the 
police power, because unreasonable. 

II. The leaving of the automobile unattended and 
unlocked was not the proximate cause of the injury and 
therefore plaintiff would not be entitled to recover as 
against the defendant. 


ARGUMENT, 

I. 

Every action in tort must be predicated upon an act of 
negligence. 

(a) The act of negligence charged against the de¬ 
fendant was the leaving of his automobile upon the public 
highway unattended and unlocked. It is difficult to con¬ 
ceive how such an act could be regarded as negligent. 
There is no inherent danger in leaving an automobile upon 
a public highway unattended and unlocked any more 
than an inherent danger in leaving a wagon upon a 
public highway. The automobile in itself does no harm, 
and courts have declared it not to be a u dangerous 
instrumentality.” Legal negligence is the doing of some- 
thing or the failure to do something, the result of which 
causes injury to another or his property. If the thief, 
in the instant case, had not stolen defendant’s machine 
and set it in motion, it could have done no harm in being 
upon the street. 

(b) An ordinance which requires an automobile 
to be attended or locked is not a valid exercise of the 
police power under the act of Congress of January 26, 
1887, of the joint resolution of Congress of February 26, 
1892, because the same is unusual and unreasonable. The 
whole effect of section No. 4 of Article No. 24 of the Police 
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Regulations appears to be to prevent thieves from steal¬ 
ing automobiles. In other words, the regulation is in¬ 
tended to prevent stealing. This view is taken by the 
plaintiff of the ordinance in question because the declara¬ 
tion states that the ordinance was to prevent the said 
vehicle from being operated by an unauthorized or irre¬ 
sponsible person. If the Commissioners of the District 
had the power, under the act of Congress, or under the 
joint resolution, to require machines to be locked, then 
they also have the power to fix regulations requiring 
people to lock their front doors lest thieves enter and 
steal, or to lock up some weapon in their homes lest a 
thief enter and steal the weapon and afterwards do 
injury with it. The regulation is not only unusual but 
it is unreasonable and it is submitted that the Com¬ 
missioners had no power to promulgate the same. An 
ordinance requiring a horse to be weighted or chained is a 
reasonable and valid regulation because it is known that 
horses take fright or for other reasons run away, but an 
ordinance which requires that wagons standing upon 
the public street should be locked, lest they be stolen 
by thieves would be both unusual and unreasonable. 
Such an ordinance is quite different from one intended to 
prevent the streets from being blocked or traffic impeded. 
An ordinance which seeks to prevent another from com¬ 
mitting a crime may hardly be said to be a proper 
exercise of the police power. There is no inherent danger 
nor is it negligent to permit an automobile to stand upon 
a public highway, and unless the regulation is aimed at 
preventing the obstruction of the street or some similar 
purpose, it must be held to be invalid. 

Moore vs . District of Columbia, 12th Appeals of 
D. C. (page 537). 

In this case the regulation provided that no bicycle 
should be ridden in the city with the lower end of the 




proWded Th H f T' than by the ordinance 
p vided. The defendant asked the^eourt to rule that the 

egulation was ( 1 ) unconstitutional and void; ( 2 ) that the 

( —° h nerS h w D0 P ° Wer t0 enact such elation; 
iust th «jeguJatxon was unreasonable, unusual, un- 

;S. Alv ' y> " 

present case, or by virtue of their general au! 

to 0 th t i r ’n t 0 Kr iake f b r laws J and ordinances relating 
to the public safety and good order of the in¬ 
habitants; to regulate the rate of speed of the 
travel of vehicles in the public streets; the route 
or street over which omnibuses, stage coX? 
drays, etc., may run; the time of day in whkhthe 
streets may be used for certain purposes- to exv 
clude vehicles of all kinds from entering upon 
or passing over the sidewalks, etc. And 8 it has 
een decided in many cases that bicycles and tri¬ 
cycles are vehicles within the meaning of that term 
and are subject to municipal regufat on as are 
other vehicles that travel upon the street? 

T- y*»C; 

n S' k ’ til’ Ta y* or vs - Goodwin, L. R 4 
Q. B. Div., 228. The public safety and con- 
vemence may require regulations of this character 
but they, must not, unless made by virtue of speci¬ 
fic authority, be unreasonable, or improperly in 
restraint of trade, or of the eiercisTof Sn a 1 
rights; or of the lawful use of private property 
Comm. vs. Stodder, 2 Cush., 562; Comm m 
Robertson, 5 Cush., 438.” m ' S ' 


The ordinance here in effect “prohibited the construc¬ 
tion or use (or use of a bicycle so constructed) of a 
bicycle of a certain type handle-bar. In the case at bar 
the ordinance in effect prohibits the use of an automobile 
having no lock. Many automobiles of the old tvoe 
had no locking device. For the using of such a machine 
can the owner be fined in ad finitum? ’ 
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II. 

Not Proximate Cause. 

The leaving of the machine unattended and unlocked 
was not the proximate cause of the injury, but in itself 
a remote and harmless act. The automobile in the 
instant case might have remained upon the public high¬ 
way indefinitely and no damage have been done, but 
for the intervention of an independent human agency. 
It was the act of the thief who stole and operated the 
machine which constituted the proximate cause of the 
injury sustained, and not the leaving of the machine 
unlocked or unattended. The leaving of the machine 
unattended and unlocked did not set in motion a series of 
events which terminated in an injury to the plaintiff. It 
can not be said in this case that the neglect of a statutory 
duty, or violation of a public ordinance, was the proxi¬ 
mate cause of the injury. 

In the case of Edgar vs. Rio Grande Western Railway 
Company, Utah (90 Pac., 745), 11 L. R. A. (N. S), 
738, the facts were that the defendant’s employees left 
a switch unlocked. The court, in its opinion says: 

“The important question therefore is, was the 
leaving of the switch unlocked the proximate 
cause of the derailment of the engine in question? 
We think this question must be answered in the 
negative . . . and even if it be assumed 

. . . that the unlocking of the switch in the 

first instance was a cause without which the acci¬ 
dent would not have occurred, it was at most a re¬ 
mote cause; the direct and proximate cause of the 
accident being the subsequent misplacement of 
the switch.” 

In the case of Williams vs. Woodward Iron Company 
(10G Ala., 254), a switch was left unlocked and the 
court held that the injury to the employee was due en¬ 
tirely to the fact that the natural sequence of events 



had been broken, and another and different series of 
events was put in line of causation by the wholly inde¬ 
pendent act of a distinct and self-responsible human 
agency, and it could in no sense be said that the super¬ 
vening act of this agency was itself the natural result 
of a state of things caused by the negligence of the de¬ 
fendant. The court held that the throwing of a switch 
by a stranger was the intervening efficient cause of the 
accident, thus showing the absence of one of the es¬ 
sentials of approximate cause, and the court further 
held that the ensuing injury was not one which could 
ha\ e been reasonably anticipated from the company’s 
negligent act of leaving the switch unlocked, and there¬ 
fore, for that reason such act could not be deemed 
the proximate cause of the injury. 

In Milwaukee Railway Company vs. Kellogg (94 
U. S., 475), the court say: 

“The inquiry must, therefore, always be whether 
there was any intermediate cause disconnected 
from the primary result, and self-operating, which 
produces the injury.” 

To apply the rule thus laid down to the case pre¬ 
sented by the plaintiff s declaration, it logically follows 
that there was an intermediate cause disconnected with 
the act of negligence charged, which produced the 
injury. The act of negligence charged was the leaving 
of the automobile unattended and unlocked, while 
the intervening intermediate cause, disconnected with 
that supposed act of negligence, was the theft of the 
machine and its subsequent collision with plaintiff’s 
automobile. 

In Schaffer vs. Railroad Company (105 U. S., 251) the 
plaintiff received injury on a train, and afterwards as a 
result, his mind became affected and he committed 
suicide. It was 1 eld that the approximate ause of his 
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death was his own self-destruction and not the accident 
and injury received. 

The mere violation of a municipal ordinance regulating 
the rate of speed of railroad trains within the corporate 
limits will not lender a rai'road company liable for a per¬ 
sonal injury, unless the disobedience was an appreciate 
agency in producing the injury. 

Baltimore & P. R. Co. vs. Golway, G App. D. C., 
167. 

The violation of a municipal ordinance requiring a 
headl’ght upon every moving train in the city at night¬ 
time subjects the railroad company to no liability for 
killing one, where the presence or absence of a light clearly 
had naught to do with the tragedy. 

Chicago R. I. & P. R. Co. vs. Bednorz, 57 111. 
App., 309. 

It is negligence not to comply with an ordinance re¬ 
quiring moving trains approaching crossings to ring bells; 
but, to warrant a recovery for personal injuries, the failure 
to obey must be an efficient (ause. 

Ill’nois C. R. Co. vs. Klein, 95 Ill. App., 220. 

To entitle one injured by a railroad train moving within 
a city faster than a municipal speed ordinance allows 
to an action, it must be shown that the excessive speed 
was the proximate cause of the injury. 

Missouri P. R. Co. vs. Chick, 6 Kan. App., 480, 
50 Pac., 605. 

To enable one injured by a railroad train running 
through a town at a higher rate of speed than its ordi¬ 
nance permits to recover, it must appear that the injury 
was the consequence of the excessive speed. 

Philadelphia, W. & B. R. Co. vs. Stebbing, 62 Md., 
504. 


/ 
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The mere violation of a municipal ordinance limiting 
railroad speed within the city limits will not warrant a 
recovery against a railroad company for negligently killing 
a person without proof that the excess speed was the 
proximate cause of the homicide. 

Cumberland & P. R. Co. vs. State, 73 Md., 74, 20 
Am. St. Rep., 571, 20 Atl., 785. 

The mere violation of a municipal ordinance limiting 
the speed of railroad trains does not afford a person 
injured by a train going at the excess speed any action 
when the higher speed did not cause the injury. 

Stahl vs . Lake Shore & M S. R. Co., 117 Mich 
273,75 N. W., 629. 

When a law forbids railroad trains to run through 
incorporated towns faster than six miles an hour, mere 
excessive speed will not entitle an injured person to re¬ 
cover, unless it is the proximate cause of his injury. 

Alabama & V. R. Co. vs . Carter, 77 Miss., 511, 27 
So., 993. 

It is negligence for a railroad company to run a locomo¬ 
tive in a city at a rate of speed prohibited by a municipal 
ordinance which the city has been authorized to pass; 
but, unless the violation of such ordinances causes the 
injury sued for, it is not a ground of recovery. 

Kelley v$. Hannibal & St. J. R. Co., 75 Mo., 138. 

Unless the violation of a municipal ordinance regulat¬ 
ing the movement of railroad trains within the corporate 
limits is the proximate cause of an injury, the injured 
person has no action on that ground against the violator. 

Rafferty vs. Missouri P. R. Co., 91 Mo., 33, 3 
S. W., 393. 




The mere violation of a municipal ordinance regulating 
the movement of railroad trains, and forbidding the ob¬ 
struction thereby of street crossings within the corporate 
limits, is not sufficient to enable an injured person to re¬ 
cover from an offending railroad company unless the vio¬ 
lation was the proximate cause of the injury. 

Hudson vs. Wabash Western R. Co., 101 Mo., 13, 
14 S. W., 15. 

A recovery for an injury by a railroad train can not be 
had upon mere proof that it was running at the time in 
violation of a municipal speed ordinance; but it must be 
proved as well that the violation was the proximate cause 
of the injury. 

Bluedorn vs. Missouri P. R. Co., 121 Mo., 258, 
24 S. W., 57, 25 S. W., 493. 

To justify a recovery against a railroad company for 
injuries inflicted by its cars when violating a municipal 
ordinance commanding the presence of a watchman on 
cars kicked across a street, the violation must have 
been the proximate cause of the injury. 

Wilson vs. Atlantic Line R. Co. (N. C.), 55 S. E., 
257. 

The violation of a municipal railroad speed ordinance, 
while evidence of negligence of the railroad company, 
does not entitle a person injured to recover unless such 
violation was the proximate cause of the injury. 

Cincinnati, H. & D. R. Co. vs. Murphy, 18 Ohio 
C. C., 298. 

The mere violation of a municipal railroad speed 
ordinance without proof that it was the proximate cause 
of the injury will not justify submitting to a jury the 
question of a railroad company’s negligence. 

Texas & P. R. Co. vs. Ball, 96 Tex., 622, 75 
S. W.,4. 
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The failure of a railroad company to comply with 
municipal ordinances limiting railroad speed and requir¬ 
ing moving locomotives to ring bells within the city 
constitutes negligence as respects a traveler injured in the 
street; but actionable negligence only when it con¬ 
tributes to the injury. 

International & G. N. R. Co. vs. Hall, 35 Tex. 
Civ. App., 545,81 S. W., 82. 

The disregard of a municipal ordinance limiting the 
speed of railroad trains running in the city limits, by a 
train which runs down a person on the track, is negli¬ 
gence in the railroad company but, to warrant a re¬ 
covery against it, such negligence must be the proximate 
cause of the injury. 

International & G. N. R. Co. vs. Jackson (Tex. 
Civ. App.), 90 S. W., 918. 

There must be casual connection between the viola¬ 
tion of a municipal ordinance limiting the speed and regu¬ 
lating the movement of street cars and an injury in¬ 
flicted, to warrant a recovery. 

Anniston Electric & Gas Co. vs. Elwell (Ala.) 
42 So., 45. 

To enable a person struck by a street car moving 
at a greater rate of speed than is permitted by municipal 
ordinance to recover, it must be shown that the injury 
was caused by violating the ordinance. 

Thompson vs. Citizens' Street R. Co., 152 Ind., 
461, 53 N. E., 462. 

Proof, in a personal injury case, of violation of a muni¬ 
cipal ordinance limiting the speed of street railway 
cars, goes only to one of the elements of actionable 




negligence; and there still remains the question: Did it 
cause injury? 

Davidson vs. Schuylkill Traction Co., 4 Pa. 

Super. Ct., 86. 

“Although the defendant’s violation of a statute or 
ordinance and the plaintiff’s injuries consequent 
thereupon he shown, the former will not he liable 
merely because his act constituted a violation of a 
state or municipal law, but only if it proximately 
caused the injuries complained of.” 

s' 

And see large number of cases cited to support this 
doctrine in Volume 21, Second Edition, Enc. of Law, 
page 480. 

Upon the question of proximate cause the appellant 
places great reliance upon the case of Lane vs. Atlantic 
Works, 111 Mass., 136. In this case there was an ordi¬ 
nance which prohibited trucks or vehicles of any kind, 
whether loaded or unloaded, or whether with or without 
horses, from stopping in any street more than five 
minutes without some proper person to take care of the 
same, or more than twenty minutes in any case. The 
declaration in this case charged that the “iron on the 
truck was so carelessly and negligently placed that it 
would easily fall off.” 

“The court was asked to rule (opinion page 140) 
that a violation of a city ordinance .would not of 
itself alone render the defendants liable in this 
suit ; but that negligence must be shown, and such 
negligence as is averred in the declaration. The 
jury were plainly told on this point, that the negli¬ 
gence charged must be proved, and that a violation of 
the city ordinance was not conclusive proof of it.” 

The cause of the injury in this case was not the dis¬ 
obedience of the city ordinance, but the piling of iron upon 
the truck in such a manner as to easily fall off. As the iron 
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was piled the truck and its contents became in themselves 
dangerous agencies. 

Leaving of Automobiles in Street Unlocked is Not Negli¬ 
gence, Per Se or Otherwise. 

Appellant contends (page 4 of her brief) that the 
u ‘leaving automobiles on public street unattended, and 
unlocked, constitutes negligence.” This statement 
seems at variance with appellants other statement, at 
bottom of page 5 of her brief, that automobiles have 
by the courts been declared not to be “dangerous instru¬ 
mental! ties.’’ There is no law which prohibits automo¬ 
biles from being on the streets, and since they are not 
“dangerous instrumentalities,” it is not easy to under¬ 
stand how the leaving of them on the streets would 
constitute negligence. 

We refer to some of the cases cited by appellant. 

Piling lumber on a sidewalk more than four feet in 
height is in itself a dangerous instrumentality, and in the 
absence of an ordinance an action would lie for injury 
to children playing upon it. 

201 Ill., 315. 

Blasting is a dangerous instrumentality, and one hit by 
pieces of flying rock would be entitled to charge negli¬ 
gence quite apart from an ordinance requiring a fence 
to be erected about the plant. The violation of the ordi¬ 
nance in this case may well constitute negligence. 

114 Mo., 55. 

An examination of the cases cited on pages 7 to 13 of 
appellant’s brief will demonstrate that the injury suffered 
resulted from a direct violation or disregard of a statute 
or ordinance. In the case under discussion, the injury 
did not result from a violation of the ordinance, but was 
due to the act of the thief who stole and operated the 
automobile. 


The cases are illustrated and distinguished by the 
following comparisons: 

If the appellee had left his automobile upon the pub¬ 
lic highway without lights, and as a direct result of that 
breach of the ordinance appellant’s machine was injured, 
there could be no doubt the appellee would have 
been guilty of negligence, because his failure to observe 
the ordinance would be the direct and proximate cause 
of the injury; the leaving of it unlighted would be dan¬ 
gerous in itself, and a menace to those using the streets. 

The leaving of a machine unattended or unlocked upon 
the public highway constitutes in itself no act of danger; 
it is perfectly harmless, and does not amount to negli¬ 
gence, the ordinance to the contrary notwithstanding. 

It is respectfully submitted that the judgment should 
be affirmed. 

HENRY F. WOODARD, 

Attorney for Appellee . 



















